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2a)D This action is FINAL. 2b)^ This action is non-final. 

3) 0 Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 
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10)D The drawing(s) filed on is/are: a)Q accepted or b)D objected to by the Examiner. 
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DETAILED ACTION 

Note: This office action wasn't made a final because the attorney indicated that 
McKay, which was used in the last office action is an improper reference. 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a)' A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-7, 9, 11-25, 28-31, 33-75, 77-153, 158-159, 164-165, 170-171, 176- 
177, and 182-192 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Godefroy in view of Kulich (5,458,638). 

Godefroy discloses in figures 1-9 an interbody spinal implant comprising a body 
(the body in fig. 1), having an insertion end 3, a trailing end (at 22), including a thread 
(13, 14), the body is substantially frusto-conical shaped (fig. 1), the body is substantially 
cylindrical shaped (fig. 1), the leading end 3 is larger than the trailing end (fig. 1), the 
implant includes a bone ingrowth material, fusion promoting material 100, the body has 
openings (9, 10), the thread radius is variable (because of the shape of the body), the 
body is a porous material (having openings), an internal chamber (the inside of the 
body),*a wall 2 surrounding the inner chamber, the wall has openings ((9, 10), an 
engagement means (col. 3, lines 45-47), at least one truncated side 6, that forms a 
planar surface (fig. 4), the body has an upper portion (fig. 1) and a lower portion (fig. 1), 
a second truncated side 5, the body is made of a material stronger than bone (metal). 
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Godefroy discloses an implant comprising a pair of arcuate surfaces (the surfaces of 2 
and 4) and a pair of planar surface (the surfaces of (5, 6). However, it could be argued 
that Godefroy doesn't disclose threads on the body, a means for closing the body, the 
body having wells having partial walls, a thread being on the truncated wall. Kusclich 
teaches in figures 2a a tapered spinal implant comprising threads (26, 28) along 
truncated walls (fig. 2), a means (18, 20) for closing the implant and the body having 
wells (the wells are formed between the threads). It would have been obvious to one 
having ordinary skill in the art at the time that the invention was made that the spinal 
implant disclosed by Godefroy could be fabricated with threads along the truncated side 
walls, means for closing body, wells on the body and threads along the entire walls of 
the truncated implant. The threads on the truncated planar walls would assist in holding 
the device in place. The means for closing the body would prevent bone chips or bone 
grafts from coming out of the implant. The wells would allow bone to grow around the 
implant. The thread on the outside of the body could be constant or vary. The length, 
diameter, the insertion end and the trailing end could be within the ranges recited in the 
claims, because these dimensions are not critical. As for claim 183, Kuslich teaches a 
continuous thread extending along a majority of the length. As for claim 186, Godefroy 
discloses a pair of flat sides (5, 6) that are uninterrupted by the threads . 

Claims 8, 32, 76 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
the references as applied to claims above, and further in view of Ray (4,904,260). 
Ray teaches in figures 1 a spinal implant that can be made of a bioabsorable material 
(col. 5, lines 54-58). It would have been obvious to one having ordinary skill in the art at 
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the time that the invention was made that the implant disclosed by Godefroy and taught 
by Kuslich could be fabricated of a bioabsorbable material as taught by Ray in order to 
allow the implant to absorb into the body after the healing process is completed. 

Claims 154-156, 160-162, 166-168, 172-174, 178-180 are rejected under 35 
U.S.C. 103(a) as being unpatentable over the references as applied to claims above, 
and further in view of Nies, along with Brekke. 

Nies teaches a spinal procedure comprising bone promoting substances that 
include hydroxyapatite (col. 4, lines 10-15 or hydroxyapatite tricalcium phosphate (col. 
3, lines 65-67). Brekke teaches using b one morphogentic protein to enhance bone 
growth. It would have been obvious to one having ordinary skill in the art at the time 
that the invention was made that the bone promoting substances as taught by Nies and 
Brekke could be substituted for the bone promoting substances disclosed by Godefroy 
and taught by Kuslich because either substance could be used to create fusion between 
the spinal implant and the vertebrae. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael Brown whose telephone number is 571-272- 
4972. The examiner can normally be reached on 5:30 am-4:00 pm Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gergory Huson can be reached on 571-272-4887. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



M. Brown 

September 15, 2006 




MICHAEL A. BROWN 
PRIMARY EXAMINER 



